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DAvrD JAME.'
Addifted in Texas and Iauisana

550 Fannin Street, Suite 700
Beaumont, Texas 77701

ofra (!ilg) 835-5200
fax (09) 835-5201

nobih (+49) 658-7204
d james@sbf-la.'.r''.com

|;Iay 22,2007
Via Electronic Mail and Certified Mail. Return Receipt Requested

Joseph Compton, Esq. Email: Compton.Josenh@epamail.eoa.gov
United States Environmental Protcction eg"ncy, R"gi*?-
Superlund Division (6SF-DL)
1445 Ross Avenue, Suite 1200
Dallas. Texas 7 5202-2733

Re: United States Environmental protection Agency; palmer Barge Line Superlund
Site

Dear Mr- Compton:

Subject to and without prejudice to any of its rights, remedies, claims and tlefenses,
Higman Barge Lines, Inc. ("Higman") acknowledges receipt of the Unilateral order for
Remedial Design and Remedial Action_

I would like to thank you for discussing tho basis of EpA's contention that Higman. is a
PRP for this site in our May 16, 2007 telephone conversations. As you are aware, we have not
yet received a response to our FOIA request for the information. I now understand from our
telephone call that no new evidence has been developed against Higman and the sole basis for
considering Higman a PRP arises out of barges containing vacuum gas oil (.VCO',) and No. 6
oil. The EPA now contends that VGo and No. 6 oil do not qualify lor rhe petroleum exclusion.
I have spent the past day looking for such authority to no avail and I w,ould ippreciate a case site
or other authority forming the basis of this contention.

My client and I assed and renew our contention that, regarding all barge transactions,
both VGO and No. 6 oil are within the exclusion. Both VGO and No. 6 crude are distillation
fractions of petroleum. as recognized by the authoritative treatise, Kirk-othmer concise
Encyclopedia of chemical rechnology. I enclose a copy of page 1494 of Volume Two of the
Fourth Edition. Table l, Distillate Fractions of Petroleum explicitly lists VGo. No. 6 oil is a
component of the heavy oil. I respectfully but strenuously insist that the EpA is wrong in
reversing its earlier position on this point.
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Joseph Compton
May 22,2007

Moreover, four of the five vGo and No. 6 Fuel oil transactions Higman had with palmer
Batge did nol result in any materials being transferred to the facility. Those transactions
991uned on March 14, 1993 and March 26, 1993 and involved the barges HTCO 2302 (VGO),
HTCO 2301(VGO), cDM 264 (No. 5 Fuel Oil) and S 2512 (No.6 Fuel Oil). On those days,
Palmer steamed the heating coils of the barges to heat the cargo and make it less viscous.
"Steaming" is simply the process ofcirculating steam through coils to improve the fluidity ofthe
cargo- The purpose of this practice is to make the cargo more easily discharged using the barge's
cargo pump and facilitate a quicker unloading to the refinery consignee. This unloading did not
occur at the Palmer site. If required, I can provide documentation showing how this process
works and conclusively prove that none ofthe cargo leaves the barge <Iuring this process.

- Higman has cooperated with the EPA by providing a complete disclosure of documents
in its possession conceming transactions it had with the site. Higman also providerl affidavits of
two of its employees demonstrating that all but six of the transactions involved crude oil-
Higman's candor resulted in the EpA's July 25,2002 letter confirming that it was no longer
considered a PRP- The matter remained dormant for more than four years while the pRps
conducted the Remedial Investigation and Feasibility study. A RoD was produced on
September 25,2005. on December 29,2006, the EpA issued a Special Notice for ihe Remedial
Design and Remedial Action, seeking good faith offers for the site, the firs1 time that Higman
learned that it was somehow again considered a pRp. Higman matle a $1,000 offer, a fair offer
given its limited involvement at the site and qualification for the petroleum exclusion. lt was not
until May 16,2007 that Higman leamed the basis upon which the EPA relied to administratively
order Higman to clean up the sire.

Using EPA's own contention that VGO and No. 6 oil are not within the petroleum
exclusion, there are only two transactions upon which the EpA and the pRps can rely to possibly
implicate Higman. The first is the cleaning of the barge HTCO 2302 on March 6, 1994 when the
cargo tanks were stripped of their No. 6 Fuel oil cargo. The other transaction involved the
stripping of the bilges of the towboat I\4/v JoE M. powELL on December l, 1993. My client and
I believe that it is unjust for the EPA to order Higman to perform the RD/RA when there are
numerous other potential PRPs not named in the order who have not cooperated to the same
degree as Higman, have contributed more materials to the site. and contributed materials that are
actually listed in 40 C.F.R. g 302.4.

Higman does not concede that it ever transferred anv hazardous substance to tjre Palmcr
facility on either occasion referred to in the preceding pa.agraph. However, reference to the list
of chemicals of concern in the Record of Decision (e.g., table 9, page 27) strongly suggests
that Higman could never have contributed any material to the palmer site that cause the
incurrence of response cost. On the contrary, presupposing Higman-related material was
transferred to the Palmer facility through the cleaning process, Higman is entitled to
demonstrate that it did not contribute to harm at the site and is entitled to an apportionment of
zero response costs. US. v. Alcan Aluminum Corp., 964 F.2d 252 (3d Cir. I99Z).

Additionally, Higman can produce affidavit evidence that it w s Palmer's practice to
separate oil recovered by it in the cledning process and sell that oil. To that extent, oil recovered
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by Palmer from Higman vessels was not only unavailable to need remediation, but also was a
useful product

In light ofthe circumstances, I believe the EPA should reconsider Higman's inclusion in
the Administrative order to prevent this obvious iniustice beine worked bv the EpA. I
respectfully request a private session wirh you to discusi Higman's iiability with you at the May
31,2007 meeting. Please advise whether you are open to such a meeting.

DJ:tl
Enclosure
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